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In 1999, the National Conference of Commissioners on Uniform Str—;é Laws
approved the Uniform Electronic Transactions Act (UETA) and recommended it for
enactment in all the states. Generally, UETA establishes a legal framework that

facilitates and validates certain electronic transactions. This bill enacts {[UETA in
Wisconsin, with zaine Fve recessary-touncorperate-the act e
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Current law regarding electronic documients, transactions, and signatures

Currently, a combination of state and federal laws govern the use of electronic
records, transactions, and signatures in this state. The most significant federal law
in this regard is the Electronic Signatures in Global and National Commerce Act,
commonly known as “E—sign,” which was enacted after UETA was recommended for
enactment in all of the states. With certain exceptions relating to existing or pending
document retention requirements, E—sign took effect on October 1, 2000. Although
much of E-sign represents new law in this state, some of the issues addressed in
E-sign were addressed under state law previous to E-sign. With certain exceptions,
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E-sign preempts the state law to the extent that the treatment is inconsistent with
the treatment under E—sign.

1. PUBLIC RECORDS

Under E—sign, any law that requires retention of a contract or document
relating to a transaction in or affecting interstate or foreign commerce may be
satisfied by retaining an electronic document, as long as the retained information
satisfies certain requirements relating to accuracy and accessibility. Thus, under
E-sign, a custodian of a public record relating to a covered transaction is likely
permitted to destroy the original record if a proper electronic copy is retained. This
authority is consistent with current provisions in state law that, in most cases,
permit electronic retention of public records; however, the state law in certain cases
imposes additional quality control and evidentiary preservation requirements that
must be followed if a public record is to be retained electronically. It is unclear
whether these additional requirements continue to apply or would be preempted as
inconsistent with these provisions of E—sign.

2. ACCEPTANCE OF ELECTRONIC DOCUMENTS BY GOVERNMENTAL UNITS

Current law relating to the acceptance of electronic documents by
governmental units -in this state is ambiguous. Under current state law, any
document that is required by law to be submitted in writing to a governmental unit
and that requires a written signature may be submitted in an electronic format, as
long as the governmental unit consents. Current state law does not require any
governmental unit to accept documents in an electronic format, but provides that an
electronic signature may be substituted for a manual signature if certain
requirements are met.

E—sign, however, may require any governmental unit that is a “governmental
agency” under E—sign (an undefined term) to accept certain electronic documents
that relate to transactions in or affecting interstate or foreign commerce. E-sign
states that it does not require any person to agree to use or accept electronic
documents or electronic signatures, other than a governmental agency with respect
to any document that is not a contract to which it is a party. ‘Although no provision
of E—sign specifically requires a governmental agency to use or accept electronic
documents or signatures, under E-sign, a document relating to a covered transaction
may not be denied legal effect solely because it is in electronic form. Thus, E-sign
implies that a governmental agency may be required under E—sign to accept an
electronic document relating to a covered transaction, as long as the document is not
a contract to which the governmental agency is a party. This implication conflicts
with another provision of E—sign, which states that E—sign generally does not limit
or supersede any requirement imposed by a state regulatory agency (an undefined
term) that documents be filed in accordance with specified standards or formats.

3. ELECTRONIC DOCUMENTS AND SIGNATURES IN COMMERCE
Promissory notes

Currently, this state’s version of the Uniform Commercial Code contains the
primary legal framework allowing for transactions in this state involving promissory
notes (commonly, loan documents). Title II of E-sign contains the primary legal
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framework relating to a new type of promissory note, termed a “transferrable
record,” which allows for the marketing of electronic versions of promissory notes in
transactions secured by real property.

Other documents and records

The primary electronic commerce provisions of E-sign are contained in Title I,
which establishes a legal framework relating to electronic transactions in or
affecting interstate or foreign commerce. Generally, Title I contains provisions that
relate to the use of “electronic records” and signatures in covered transactions, the
retention of “electronic records” of covered transactions, and the notarization and
acknowledgement of covered electronic transactions. T1t1e I broadly defines the term

“electronic record” to include, among other things, any information that is stored by
means of electrical or digital technology and that is retrievable in perceivable form.
This definition likely covers such things as information stored on a computer disk or
a voice mail recording. Because of this broad definition, in this analysis of E-sign,
the term “document” is generally used in place of the term record. Title I also defines
“transaction” broadly to mean any action or set of actions relating to the conduct of
business, consumer, or commercial affairs between two or more persons, including
governmental agencies.

Currently, under Title I, a signature, contract, or other document relating to a
covered transaction may not be denied legal effect, validity, or enforceability solely
because it is in an electronic form, as long as the electronic contract or record, if it
is otherwise required to be in writing, is capable of being retained and accurately

- reproduced by the relevant parties. Similarly, a contract relating to a covered

transaction may not be denied legal effect solely because an electronic signature or
electronic document was used in its formation.

Title I also permits electronic notarization, acknowledgement or verification
of a signature or document relating to a covered transaction, as long as the electronic
signature of the person performing the notarization, acknowledgement, or
verification is accompanied by all other information requ1red by law. In addition,
Title I provides that no person is required under Title I to agree to use or accept
electronic records or signatures.

However, under Title I, any law that requires retention of a contract or
document relating to a covered transaction may be satisfied by retaining an

electronic document, as long as the retained information satisfies certain

requirements relating to accuracy and accessibility. Title I contains similar
provisions with regard to laws requiring retention of a check. An electronic contract
or document retained in compliance with these provisions generally has the same
legal status as an original document. As discussed above with regard to public
records custodians, this provision of Title I also likely permits any private custodian
of records relatlng to covered transactions to destroy original records if a proper
electronic copy is retained.

Consumer protections

Under Title I, with regard to consumer transactions in or affecting interstate
or foreign commerce, existing laws requiring written disclosure currently may be
satisfied electronically only if the consumer consents after being informed of certain
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rights and of the technical requirements necessary to access and retain the electronic
document. In addition, the consumer must consent or confirm his or her consent
electronically in a manner that reasonably demonstrates that the consumer can
access the information that is required to be provided to the consumer. The legal
effect of a contract, though, may not be denied solely because of a failure to obtain
the consumer’s electronic consent consistent with this requirement. Title I also
specifies that the use of electronic documents permitted under these consumer
provisions does not include the use of an oral communication, such as a voice mail
recording, unless that use is permitted under other applicable law.

Any federal regulatory agency, with respect to a matter within the agency’s
jurisdiction, may exempt a specified category or type of document from the general
consumer consent requirement, if the exemption is necessary to eliminate a
substantial burden on electronic commerce and will not increase the material risk
of harm to consumers.

Exemptions

Al] of the following are exempt from coverage under the primary electronic
commerce provisions of E-sign and, as a result, currently may not be provided in
electronic format unless otherwise authorized by law:

1. A document to the extent that it is governed by a law covering the creation
and execution of wills, codicils, or testamentary trusts.

2. A document to the extent that it is governed by a law covering adoption,
divorce, or other matters of family law.

3. A document to the extent that it is governed by certain sections of the
Uniform Commercial code.

4. Court orders or notices and official court documents, including briefs,
pleadings, and other writings.

5. Notices of cancellation or termination of utility services, including water,
heat, and power.

6. Notices of default, acceleration, repossession, foreclosure, or eviction or the
right to cure under a credit agreement secured by, or a rental agreement for, a
primary residence of an individual. : -

7. Notices of the cancellation or termination of health insurance or life
insurance, other than annuities.

8. Product recall notices.

9. Documents required to accompany the transportation of hazardous
materials. ‘ ’

A federal regulatory agency may remove any of these exemptions, as the
particular exemption applies to a matter within the agency’s jurisdiction, if the
agency finds that the exemption is no longer necessary for the protection of

consumers and that the elimination of the éxemption will not increase the material
risk of harm to consumers.

Limits on the scope of Title I

In addition to these specific exemptions, Title I has a limited effect upon certain
specified laws. For example, Title I states that it does not affect any requirement
imposed by state law relating to a person’s rights or obligations other than the



requirement that contracts or other documents be in nonelectronic form. However,
this provision may conflict with other provisions of Title I which appear to
specifically affect obligations other than writing or signature requirements. Title T
also has a limited effect on any state law enacted before E—sign that expressly
requires verification or acknowledgement of receipt of a document. Under Title I,
this type of document may be provided electronically only if the method used also
provides verification or acknowledgement of receipt. In addition, Title I does not
affect any law that requires a warning, notice, disclosure, or other document to be
posted, displayed, or publicly affixed within a spemfied proximity.

State authority under Title I

Title I provides, that a state regulatory agency that is responsible for rule
making under any statute may interpret the primary electronic commerce provisions
of Title I with respect to that statute, if the agency is authorized by law to do so.
Rules, orders, or guidance produced by an agency under this authorlty must meet
specific requirements relating to consistency with existing provisions of Title I; to
regulatory burden; to justification for the rule, order, or guidance; and to neutrahty
with regard to the type of technology needed to satisfy the rule, order, or guidance.
A state agency may also mandate specific performance standards with regard to
document retention, in order to assure accuracy, integrity, and accessibility of
retained electronic documents. However, under state law, the rule-making

" authority of a state agency is limited to interpretation and application of state law
/'/ &7 ’f and no state agency may promulgate a rule that conflicts Wlth state laW
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The following analysis of the version of UETA contained in this blll generally
reflects an 1nterpretat10n that is consistent with the prefatory note and official
comments accompanying UETA, which generally discuss the intent of each
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recommended provision of UETA
interpretations, this analysis discusses each primary Interpratation and indicates
which .interpretation, if any, is supported by the prefatory note or comments.
Although the prefatory note and comments have no legal effect, in the past courts
have often relied on the prefatory notes and comments to other uniform laws when
interpreting ambiguous provisions of those laws. In some instances, the
interpretation supported by the prefatory note or comments is difficult to denve from
the text of the bill. »

1 PUBLI RECORDS

prov1s1on potentially affecting the maintenance f pubhc i
"‘-records that is similar to the provision currently in effect under E—s1 A

\

copy, notw1ths anding other current statutes regarding the""conversmn of public
records into electrdnic format and retention requirements?

However, this inberpretation is less likely to oc f under this bill than it is in
current law under E—si Unlike E—sign, this bill gpécifically states that it applies
only to transactions betw&en parties each gffwhmh has agreed to conduct
transactions by electronic mean3s, (See discussidn under “Electronic Documents and
Signatures in Commerce” (subhewlng “Apphcablhty and definitions”) below.)
Although the definition of “transaction ay be interpreted broadly to include a
typical governmental action hk(}fgg/ﬂ of a document, the prefatory note and

comments to UETA imply that a ndrrower in retation is intended which covers
only the actions of the governmpént as a marketﬁ“partlmpant Thus, if interpreted
consistently with the prefatory note and commé%ﬁ“ts, the electromc document
retention provisions Wlll iKely apply to the parties to a iix:ansactlon rather than to
a governmental unitethat stores public records relat\%ﬁg to the filings and
transactions of othep€.

This bill '..-- Srovides that a person may comply with these eﬁetromc document
retention proyj€ions using the services of another person. If the ter&i‘%‘étransactlon”
is interprefed broadly, this provision may permit a public records cistodian to
ublic records to other governmental or private parties for re ntion.
#er, if the term “transaction” is interpreted consistently with the prefatorf* ote
and’comments to UETA, this provision generally would not apply toa pubhc records,
elistodian’s retention of _most st public records _ - e

2. ACCEPTANCE OF ELECTRONIC DOCUMENTS BY GOVERNMENTAL UNITS

The same ambiguities regarding the acceptance of electronic documents by
governmental units exist under this bill as exist currently under E-sign, although
-under this bill it is more likely that a governmental unit is not required to accept
~electronic documents. This bill attempts, in a manner consistent with UETA, to
restore the law as it existed in this state before E-sign regarding the acceptance of
electronic documents by governmental units. Thus, under this bill, any document
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that is required by law to be submitted in writing to a governmental unit and that
requires a written signature may be submitted in an.electronic format if the
governmental unit consents. Although this bill, like current law under E—sign, also
states that a document relating to a transaction may not be denied legal effect solely
because it is in electronic form, it is more likely under this bill that this provision has -
no effect on the authority of a’ governmental unit to refuse to accept an electronic
document. Unlike current law under E-sign, this bill does not contain any statement
that a governmental unit-is required to accept an electronic document.

With certain exceptions, this bill grants DOA primary rule-making authority .
with regard to the use of electronic documents and signatures by governmental units
and grants DOA and the secretary of state joint rule—makmg authority with regard '
toMebaia clectronic notarizations. In add1t10n this b111 reqmres

s1m1lar standards adopted by other governmental units, the federal government and _ gy,
other persons interacting with governmental units of this state: SN

1. ELECTRONIC DOCUMENTS AND SIGNATURES IN COMMERCE N RSk c o
Rule of construction tron A

This bill specifies that it must be construed and applied to facilitate electronic{ ,
transactions consistent with other applicable law, to be consistent with reasonable f(et%. _
practices concerning electronic transactions and with the continued expansion of {$%..s, -
those practices, and to bring about uniformity in the law of electromc transactions
Applicability and definitions

Generally, the bill applies to the use of electronic records and electronT
signatures relating to transactions. Like current law under E-sign, this bill broadly
defines the term “electronic record” to include, among other things, any information
that is stored by means of electrical or digital technology and that is retrievable in
a perceivable form. This definition would likely cover such things as information
stored on a computer disk or a voice mail recording. Because of this broad definition,
in this analysis of the version of UETA contained in this bill, the term “document”
is generally used in place of the term “record.” Under the bill, an “electronic
signature” includes, among other things, a sound, symbol, or process that relates to
electrical technology, that is attached to or logically associated with a document, and
that is executed or adopted by a person with intent to sign the document.

The bill defines “transaction” to mean an action or set of actions between two
or more persons relating to the conduct of business, commercial, or governmental
affairs. Although this definition may be interpreted broadly to include a typical
interaction with the government like the filing of a document, the prefatory note and
comments to UETA imply that a narrower interpretation is intended which covers
the actions of the government as a market participant. In addition, although the

- definition does not expressly cover consumer-to—consumer or

consumer—to-business transactions, it is poss1ble to interpret this definition,
consistent with the official comments, to cover th ese transactions

This bllL/}MMWunder E-si oes not apply to a transaction
governed by a law relating to the execution of wills or the creatlon of testamentary
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This bill does not require the use of electronic documents or electronic
signatures. Rather, the bill applies only to transactions between parties each of
which has agreed to conduct transactions by electronic means. Under the bill, this
agreement is determined from the context, the surrounding circumstances, and the
parties’ conduct. A party that agrees to conduct one transaction by electronic means
may refuse to conduct other transactions by electronic means. Although the bill also
states that a document relating to a transaction may not be denied legal effect solely
because it is in electronic form, it is likely that, consistent with the comments, these
| provisions permit a person to deny the legal effect of an electronic document relating )
to a transaction if a party to the transaction never agreed to conduct the transaction
electronically. With certain exceptions, the parties to any transaction may agree to
vary the effect of this bill as it relates to that transaction.

Consumer protections

Unlike current law under E—sign, this bill does not contain any protections that
specifically apply only to consumers. The consumer protections currently in effect
under E—sign would likely have no effect in this state upon the enactment of this bill.

Legal effect of electronic documents and electronic signatures

As noted earlier, this bill specifies that a document or signature may not be
denied legal effect or enforceability solely because it is in electronic form. The bill
also specifies that a contract may not be denied legal effect or enforceability solely
because an electronic document was used in its formation. These provisions are
similar to provisions in current law under E-sign. Unlike E—sign, this bill further
states that an electronic document satisfies any law requiring a record to be in
writing and that an electronic signature satisfies any law requiring a signature.

Effect of laws relating to the prouision of information

Under this bill, if the parties to a transaction have agreed to conduct the
transaction electronically and if a law requires a person to provide, send, or deliver
information in writing to another person, a party may, with certain exceptions,
satisfy the requirement with respect to that transaction by providing, sending, or
delivering the information in an electronic document that is capable of retention by
the recipient at the time of receipt. Although the bill also states that a document

- relating to a transaction may not be denied legal effect solely because it is in
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“electronic form, it is likely that, consistent with the comments, the bill permits a
person to deny the legal effect of an electronic document relating to a transaction if
the electronic document is provided, sent, or delivered in violation of this provision.
The bill further provides that an electronic document is not enforceable against the
recipient of the document if the sender inhibits the ability of the recipient to store

or print the document.

' The bill also specifies that, with certain exceptions, a document must satisfy
any law requiring the document to be posted or displayed in a certain manner; to be
sent, communicated, or transmitted by a specified method; or to contain information
that is formatted in a certain manner. There are three possible interpretations of this
provision. First, the provision may prohibit the use of an electronic document if a law
requires the document to be posted, displayed, sent, communicated, transmitted, or
formatted on paper. Second, the provision may instead require a paper document to
be used in addition to an electronic document in these circumstances. Third,
consistent with the comments, the provision may require the parties to a transactlon
to comply with any legal requirement relating to the provision of information other
than a requirement that the information be provided on paper.

-Attribution of electronic documents

Under this bill, an electronic document or electronic signature is attributable
to a person whose act created the document or signature. The act of a person may
be shown in any manner, including through the use of a security procedure that
determines the person to whom an electronic document or electronic signature is
attributable.

Effect of change or error

This bill contains three provisions that determine the effect of a change or error
in an electronic document that occurs in a transmission between the parties to a
transaction. First, if the parties have agreed to use a security procedure to detect
changes or errors and if one of the parties fails to use a security procedure and an
error or change occurs that the nonconforming party would have detected had the
party used the security procedure, the other party may avoid the effect of the changed
or erroneous electronic document. Second, in an automated transaction involving an
individual, the individual may avoid the effect of an electronic document that results
from an error made by the individual in dealing with the automated agent of another
person, if the automated agent did not provide an opportunity for prevention or
correction of the error. However, an individual may avoid the effect of the electronic
document only if the individual, at the time he or she learns of the error, has received
no benefit from the thing of value received from the other party under the transaction
and only if the individual satisfies certain requirements relating to notification of the
other party and return or destruction of the thing of value received. Third, if neither
of these provisions applies to the transaction, the change or error has the effect
provided by other law, including the law of mlstake and by any applicable contract
between the parties.
Electronic notarization and acknowledgement

Like current law under E-sign, this bill permits electronic notarization,
acknowledgement, or verification of a signature or document relating to a
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N ?A é’s A The bill provides that an electronic document retained in compliance with these
;an'ﬂ"’// . provisions need not contain any information the sole purpose of which is to enable

J the document to be sent, communicated, or received. Under current law, this
T ancillary information is normally required to be retained along with the document
- to which it is attached. In addition, as under E-sign, an electronic contract or
document retained in compliance with these provisions generally has the same legal
status as an original document. Like E-sign, this bill also provides that a person may
comply with these electronic document retention provisions using the services of

another person.

The bill provides that the state may enact laws, after enactment of this bill, that -
prohibit a person from using an electronic document to satisfy any requirement that
the person retain a document for evidentiary, audit, or like purposes. It is unclear,
though, what types of retention requirements are enacted for “evidentiary, audit, or
like purposes.” It is also unclear how this provision relates to other provisions of the

bill which provide that an electronic document satisfies any retention requirement
as long as specified requirements relating to accuracy and accessibility are also
-satisfied. _

In addition, the bill specifies that it does not preclude a governmental unit of
this state from specifying additional requirements for the retention of any document
subject to its jurisdiction. It is unclear how this provision relates to other provisions
of the bill which provide that an electronic document satisfies any retention
requirement as long as specified requirements relating to accuracy and accessibility -
are also satisfied. It is also unclear whether this provision grants rule-making
authority or merely references any authority that may exist currently. . Also,
although it is unclear from the text whether this provision applies to
nongovernmental documents or only to documents in the possession of a
governmental unit, the official comments imply that the provision is intended to
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apply to nongovernmental documents that are subject to a governmental unit’s
jurisdiction. :
Evidence

Under this bill, a document or signature may not be excluded as evidence solely
because it is in electronic form. This provision confirms the treatment of electronic
documents and signatures under current law.

Automated transactions

This bill validates contracts formed in automated transactions by the
interaction of automated agents of the parties or by the interaction of one party’s
automated agent and an individual. Under current law, it is possible to argue that
an automated transaction may not result in an enforceable contract because, at the
time of the transaction, either or both of the parties lack an expression of human
intent to form the contract.

Time and location of electronic sending and receipt

Under this bill, an electronic document is sent when the electronic document
a) is addressed or otherwise properly directed to an information processing system
that the intended recipient has designated or uses for the purpose of receiving
electronic documents or information of the type sent and from which the recipient is
able to retrieve the electronic document; b) is in a form capable of being processed by
that information processing system; and c) enters an information processing system
outside of the control of the sender or enters a region of the information processing
system used or designated by the recipient that is under the recipient’s control. An

~ electronic document is received when the electronic document enters and is in a form

capable of being processed by an information processing system that the recipient
has designated or uses for the purpose of receiving electronic documents or
information of the type sent and from which the recipient is able to retrieve the
electronic document. The bill permits the parties to a transaction to agree to alter
the effect of these provisions with respect to the transaction. Under the bill, an
electronic document may be received even if no individual is aware of its receipt.

Furthermore, under the bill, an electronic acknowledgment of receipt from the

information processing system used or designated by the recipient establishes that
the electronic document was received but does not establish that the information
sent is the same as the information received.

These provisions may be interpreted to alter laws under which the date of
receipt of a public record submitted for filing is the date on which a paper copy is
received or postmarked, so that the date of electronic filing constitutes the date of
receipt instead. However, as noted earlier, this bill specifically states that it applies
only to transactions between parties each of which has agreed to conduct
transactions by electronic means. Although the definition of “transaction” may be
interpreted broadly to include a typical governmental action like the filing of a
document, the prefatory note and comments to UETA imply that a narrower
interpretation is intended which covers only the actions of the government as a
market participant. If the narrower interpretation applies, then these provisions
will likely have no effect upon the filing of most public records.
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Under this bill, an electronic document is deemed to be sent from the sender’s
place of business that has the closest relationship to the underlying transaction and
to be received at the recipient’s place of business that has the closest relationship to
the underlying transaction. If the sender or recipient does not have a place of
business, the electronic document is deemed to be sent or received from the sender’s
or'recipient’s residence. The bill also permits a sender to expressly provide in an
electronic document that the document is deemed to be sent from a different location.
The bill also permits the parties to a transaction to agree to alter the effect of these
provisions on the transaction. To the extent that an electronic document may
constitute a sale, with the seller receiving payment electronically, these provisions
may be 1nterpreted to permit a seller to argue that a sale occurred in a jurisdiction
where the seller is not subject to a tax that would otherwise be imposed under

Wisconsin law. However, the official comments imply that this 1nterpretat10n is not
intended.

In addition, under the bill, if a person is aware that an. electromc document

purportedly sent or purportedly recelved in compliance with these’ prov1s1ons was not
actually sent or recelved the legal effect of the sending or receiptiis determined by
other apphcable law. ‘Although the official comments are $ilent on the meaning-of

~ this provision, it is likely intended to give a court direction as to what law to apply .

to determine the legal effect when there is a failure to send or rece1ve an electronic
document i in the manner provided under the bill.

Transferable records

This bill expands current law with regard to transactions involving the use of
transferable records (electronic versions of certain documents under the Uniform
Commercial Code). Although current law under E—sign only permits the use of
transferrable records in transactions secured by real property, this bill permits the
use of transferable records in any transaction in which'a promissory note or
document of title under the Uniform Commercial Code may be used. Under this bill,
an electronic document qualifies as a transferable record only if the issuer of the

electronic document expressly agrees that the electronic document is a transferable
record.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

" SECTION 1. 16/ 61 (7) (d) of the statutes is created to read: /

% 16.61 (7)/(d) This subsection does not apply to pubhc records governed by s.
|
1

137.20. ,// /

/f

\ SECTION 2. 16 611 (2) (e) of the statutes is created to read

\r‘vmmw—wm.\_._r—-— ,,,,,, T N i




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2001 — 2002 Legislature ~13- STR/RMRK/RCENTR it

SECTION 2

16.611 (2) (¢}~ This subsection does not apply to pgplig;ecords governed by s.
e e T

137.20. el - L~

e ‘f" {/"

CTION 3. 16.61?,(’26 (c) of the statutef/i{created to read: /
S
e
16.612 (2) ( )’"’i‘/his subsection d(/)ﬁs/not apply to documents-or public records

nanamy

Nt e,

SECTION 4. Chapter 137 (title) of the statutes is amended to read:
CHAPTER 137
AUTHENTICATIONS AND ELECTRONIC
TRANSACTIONS AND RECORDS
SECTION 5. Subchapter I (title) of chapter 137 [precedes s. 137.01] of the
statutes is amended to read:
CHAPTER 137
SUBCHAPTER 1
NOTARIES AND COMMISSIONERS

OF DEEDS; NONELECTRONIC

NOTARIZATION AND ACKNOWLEDGEMENT

SEC'i‘ION 6. 137.01 (3) (a) of the statutes is amended to read:

137.01 (3) (a) Every Except as authorized in s. 137.19, every notary public shall
provide an engraved official seal which makes a distinct and legible impression or
official rubber stamp which makes a distinct and legible imprint on paper. The
impression of the seal or the imprint of the rubber stamp shall state only the
following: “Notary Public,” “State of Wisconsin” and the name of the notary. But any
notarial seal in use on August 1, 1959, shall be considered in compliance.

SECTION 7. 137.01 (4) (a) of the statutes is amended to read:

governed\lyél/STQO;Mw»/*“‘é"" ' ' ‘ B

|
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SECTION 7

137.01(4) (a) Every official act of a notary public shall be attested by the notary
public’s written signature or electronic signature, as defined in s. 137.04(2) 137.11
(8).

SECTION 8. 137.01 (4) (b) of the statutes is amended to read:

137.01 (4) (b) Al Except as authorized in s. 137.19, all certificates of
acknowledgments of deeds and other conveyances, or any written instrument
required or authorized by law to be acknowledged or sworn to before any notary
public, within this state, shall be attested by a clear impression of the official seal or -
imprint of the rubber stamp of said officer, and in addition thereto shall be written
or stamped either the day, month and year when the commission of said notary public
will expire, or that such commission is permanent.

SECTION 9. Subchapter II (title) of chapter 137 [precedes 137.04] of the statutes
is amended to read: |

CHAPTER 137
SUBCHAPTER II
ELECTRONIC SIGNATURES
TRANSACTIONS AND RECORDS;

ELECTRONIC NOTARIZATION
AND ACKNOWLEDGEMENT
SECTION 10. 137.04 of the statutes is repealed.

SECTION 11. 137.05 (title) of the statutes is renumbered 137.25 (title) and
amended to read: : ' . \Z

137.25 (title)v Submission of m—gv_g_ljbte-n-—doeuments records to

I AT R ——
" rades r‘fc\”é‘}w&ff CC—{"f‘ovﬂt M'{'ar[ZAj’\[ay;

overnmental unit
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SECTION 12. 137.05 of the statutes is renumbered 137.25 (1) and amended to
read:
137.25 (1) Unless otherwise prohibited pfovided by law, with the consent of a

governmental unit of this state that is to receive a record, any decumment record that

is required by law to be submitted in writing to & that governmental unit and that

requires a written signature may be submitted} by transforming the-document-into

as an electronic forma

toreceive-the—decument i'ecord, and if subnﬁtted as an electronic record may

incorporate an electronic signature.

SECTION 13. 137.06 of the statutes is reptjealed.

SECTION 14. 137.11 to 137.24 of the statujtes are created to read:

137.11 Definitions. In this subchapter:

(1) “Agreement” means the bargain of the parties in fact, as found in their |
language or inferred from other circumstancejs and from rules, reguiations, and
procedures given the effect of agreements under laws otherwise_ applicable to a
particular transaction.

(2) “Automated transaction” means a tra%nsaction conducted or performed, in
whole or in part, by electronic means or by the lise of electronic records, in which the
acts or records of one or both parties are not revi;ewed by an individual in the ordinary
course in forming a contract, performing under? an existing contract, or fulfilling an
obligation required by the transaction. !

- (3) “Computer program” means a set of s%catements or instructions to be used

directly or indirectly in an information prbcessing system in order to bring about a

certain result.
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(4) “Contract” means the total legal obligation resulting from the parties’
agreement as affected by this subchapter and other applicable law.

6)) | “Electronic” means relating to 'techntl)logy having electrical, digital,
magnetic, wireless, oﬁtical, electromagnetic, or similar capabilities.

(6) “Electronic agent” means a computer program or an electronic or other
automated means used independently to initiate an action or respond to electronic
records or performances in whole or in part, without review or action by an
individual.

(7) “Electronic record” means a record that is created, generated, sent,
communicated, received, or stored by electronic meéns.

(8) “Electronic signature” means an electronic sound, symbol, or process
attached to or logically associated with a record and executed or adopted by a person
with the intent fo sign the record.

(9) “Governmental unit” means:

(a) An agency, department, board, commission, office, authority, institution, or
instrumentality of the federal government or of a state or of a political subdivision .
of a state or special purpose district within a state, regardless of the branch or
branches of government in which it is located.

(b) A political subdivision of a state or special pﬁrpose district within a state.

“(c) An association or society to which appropriations are made by law.

(d) Any body within one or more of the entities specified in pars. (a) to (c) that
is created or authorized to be created by the constitution, by law, or by action of one
or more of the entities specified in pars. (a) to (c).

(e) Any combination of any of the entities specified in pars. (a) to (d).
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(10) | “Information” means data, text, images, sounds, codes, computer
programs, software, databases, or the like.

(11) “Information processing system” means an electronic system for creating,
generating, sending, receiving, storing, displaying, or processing information.

(12) “Record” means information that is inscribed on a tangible medium or that
is stored in an electronic or other medium and is retrievable in perceivable form.

(13) “Security procedure” means a procedure employed for the purpose of
verifying that an electronic signature, record, or performancev is that of a speciﬁé
person or for detecting changes or errors in the information in an electronic record.
The term inciudes a procedure that requires the use of algorithms or other codes,
identifying words or numbers, encryption, callback, or other acknowledgment

procedures.

(14) “State” means a state of the United States, the District of Columbia,

- Puerto Rico, the U.S. Virgin Islands, or any territory or insular possession subject

to the jurisdiction of the United States. The term includeé an Indian tribe or band,

or Alaskan native village, which is recognized by federal law or formally

acknowledged by a state.

(15) “Transaction” means an action or set of actions occurring between 2 or

more persons relating to the conduct of business, commercial, or governmental

affa1

P i oD

137 12 Application. (1) Except as otherwise provided in wl&(Z) am%except

%7 25 thlS subchapter applies to electronic records and electronic

signatures relating to a transaction.

(2) Except as otherwise provided in sub. (3), this subchapter does not apply to

a transaction to the extent it is governed by:




9t
)

trusts; or ,
\ 7 (b) Chapters 401 and 403 to 410,' other than ss. 401.107 and 401.2086. e
(3) This subchapter applies to an electronic record or electronic signature
5 otherwise excluded from the application of this subchapter under sub. (2) to the )
6 extent it is governed by a law other than those specified in sub. (2).
7 (4) A transaction subject to this subchapter is also subject to bther applicable
8 substantive law.
9 (5) This subchapter applies to the state of Wisconsin, unless otherwise
10 expressly provided. |
11 137.13 Use of electronic records and electronic signatures; variation
12 by agreement. (1) This subchapter does not require a record or signature to be
13 c‘reated, generated, sent, communicated, received, stored, or otherwise processed or
14 used by electronic means or in electronic form.
15 (2) This subchapter applies only to transactions between parties each of which ‘
16 has agreed to conduct transactions by electronic means. Whether the parties agree
17 to conduct a transaction by electronic means is determined from the context and
18 surrounding circumstances, including the parties’ conduct.
19 (3) A party that agrees to conduct a transaction by electronic means may refuse
20 to conduct other transactions by electronic means. The right granted by this
21 subsection may not be waived by agreement.
22 (4) Except as otherwise provided in this subchépter, the effect of any provision
23 of this subchapter may be varied by agreément. Use of the words “unléss otherwise
24 agreed,” or words of similar import, in this subchapter shall not be interpreted to
25
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(a) Any law governing the execution of wills or the creation of testamentary

preclude other provisions of this subchapter from being varied by agreement.
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(5) Whether an electronic record or electronic signature has legal consequences
is determined by this subchapter and other applicable law.

137.14 Construction. This subchapter shall be construed and applied: -

o)) “To facilitate electronic transactions consistent with other applicable law;

(2) To be consistent with reasonable practices concerning electronic
transactions and with the continued expansion of those practices; and |

(3) To effectuate its general purpose to make uniform the law with respect to
the subject of this subchapter among states enacting laws substantially similar to
the Uniform Electronic Transactions Act as approved and recommended by the
National Conference of Commissioners on Uniform State Laws in 1999.

137.15 Legal recognition of electronic records, electronic signatures,
and electronic contracts. (1) A record or signature may not be denied legal effect
or enforceability solely because it is in electronic form.

(2) A contract may not be denied legal effect or enforceability solely because an
electronic record was used in its formation.

3) Ifalaw reqﬁires a record to be in m'iting; an electronic record satisfies that

requirement in that law.

(4) If a law requires a signature, an electronic signature satisfies that
requirement in that law. |

137.16 Provision of information in writing; pre.sentation of records.
(1) If parties have agreed to conduct a transaction by electronic means and a law
requires a person to provide, send, or deliver information in writing to another
person, a party may satisfy the requirement with respect to that transaction if the
information is provided, sent, or delivered, as the case may b.e, in an electronic record

capable of retention by the recipient at the time of receipt. An electronic record is not
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SECTION 14
capable of retention by the recipient if the sender or its informétion processing
system inhibits the ability of the recipient to print or store the electronic record.

(2) If a law other than this subchapter requires a record to be posted or
displayed in .a certain manner, to be sent, communicated, or transmitted by a
specified method, or to contain information that is formatted in a certain manner,

then:

(a) The record shall be posted or displayed in the manner specified in the other
law.

(b) Except as otherwise provided in sub. (4) (b), the record shall be sent,
communicated, or transmitted By the method specified in the other law.

(¢) The record shall contain the information formatted in the manner specified
in the other law.

(3) If a sender inhibits the ability of a récipient to store or print an electronic
record, the electronic record is not enforceable against the recipient.

(4) The requirements of this section may not be varied by agreement, but:

(a) To the extent a law other than this subchapter requires information to be
provided, sent, or delivered in writing but permits that requirement to be varied by
agreement, the requirement under sub. (1) that the information be in the form of an
electronic record capable of retention may also be varied by agreement; and

(b) A requirement under a law other than this subchapter to send,
communicate, or transmit a record by 1st—class or regular mail or with postage
prepaid may be varied by agreement to the extent permitted by the other law.

137.17 Attribution and effect of electronic records and electronic
signatures. (1) An electronic record or electronic signature is attributable to a

person if the electronic record or electronic signature was created by the act of the
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person. The act of the person may be shown in any manner, including a showing of -

the efficacy of any security procedure applied to determine the person to which the

electronic record or electronic signature was attributable.

(2) The éfféct of an electronic record or electronic signature that is attributed
to a person under sub. (1) is determined from the context and suri'ounding
circumstances at the time of its creation, execution, or adoption, including the
parties’ agreemént, if any, énd otherwise as provided by law.

137.18 Effect of change or error. (1) If a change or error in an electronic
record occurs in a transmission between parties to a transaction, then:

(a) If the parties‘ have agreed to use a security procedure to detect changes or

errors and one party has conformed to the procedure, but the other party has not, and

the nonconforming party would have detected the change or error had that party also

conformed, the conforming party may avoid the effect of the changed or erroneous
electronic record.

(b) In an automated transaction involving an individual, the individual may
avoid the effect of an electronic record that resulted from an error made by the
individual in dealing with the electronic agent of another person if the electronic
agent did not provide an opportunity for the prevention or correction of the error and,
at the time the individual learns of the error, the individual: |

1. Promptly notifies the other person of the error and that the individual did

- not intend to be bound by the electronic record received by the other person;

2. Takes reasonable steps, including steps that conform to the other person’s
reasonable instructions, to return to the other person or, if instructed by the other

person, to destroy the consideration received, if any, as a result of the erroneous

electronic record; and
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3. Has not used or received any benefit or value from the consideration, if any,
received from the other person.

(2) If neither sub. (1) (a) nor (b) applies, the change or error has the effect
provided by other law,A including the law of mistake, and the parties’ contract, if any.

(3) Subsections (1) (b) and (2) may not be varied by agreement.

137.19 Notarization and acknowlédgement. If a law requires a signature
or record to be notarized, acknowledged, verified, or made under oath, the
requirement is satisfied if the electronic signature of the person authorized to
administer the oath or to make the notarization, acknowledgment, or verification,
together with all other information required to be included by other applicable law, | v

i N
is attached to or logically associated with the signature or recor &icfjw: f é‘;&@;}\-? or :Z‘: gi:w

Qg Y&y ﬁ?,za"?}”"?‘i(’?’%@a;)y whishes aa lheasle males
137.20 Retention of electronic records; originals. (1) ,I’f a law requires) promuwignied
A .

s,

that a record be retained, the requirement is satisfied by retaining the information\.
set forth in the record as an electronic record which:

| (a) Accurately reflects the information set forth in the record after it was first
generated in its final form as an electronic record or otherwise; and

(b) Remains accessible for later reference.

22

23

24

R, lYLMA

(2) A requirement to retain a record in accordance with sub. (1) does not apply
to any information the sole purpose of which is to enable the record to be sent,

communicated, or received.

(3) A person may comply with sub. (1) by using the services of another person

if the requirements of that subsection are satisfied.

(4) Except as provided'in sub. (6), if a law requires a record to be presented or

regajned in its original form, or provides consequences if the record is not presented

%/m Sw‘asea\t?am (1) does not suthorize oy persen to cl.és?qse ot gn earlier versian o M\W

1@ e eorliesr version \s reguired t be retaiaed wader any other [aoe //
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or retained in its original form, a person may comply with that law by using an

electronic record that s retained.in accordance with sub. (1).
C@Ya‘f’ G5 ?ﬂvvidﬁ-& m Sv\bo r&jﬁ
®) J’f’ a law reqmres “retention of a check, that requirement is satisfied by
retention of an electronic record contalnmg the 1nformat1on on the front and back of

(), )

the check in accordance with sub (1) / tyc&}m" AS /?mv w&j el

T . NP .Amu-‘”
6 C}') 6 é record retained as an electronic record in accordance with sub. (1)

satisfies a law requiring a person to retain a record for evidentiary, audit, or like
purposes, unless a law enacted after the effective date of this subsection .... [revisor
inserts date], specifically prohibits the use of an electronic record for the specified
purpose.

(7) This section does not preclude a governmental unit of this state from
specifying additional requirements for the retention of any record subject to the
jurisdiction of that governmental unit.

137.21 Admissibility in evidence. In a proceeding, a record or signature

' may not be excluded as evidence solely because it is in electronic form.

137.22 Automated transactions. In an automated transaction:
| 1 A contract may be formed by the interaction of electronic agents of the
parties, even if no individual was aware of or reviewed the electronic agent’s actions
or the resulting terms and agreements.

(2) A contract may be formed by the interaction of an electronic agent and an
individual, acting on the individual’s own behelf or for another person, including by
an interaction in which the individual performs actions that the individual is free to
refuse to perform and which the individual knows or has reason to know will cause

the electronic agent to complete the transact1on or performance

o e b e
al N AR T
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(8) The terms of a contract under sub. (1) or (2) are governed by the substantive
law applicable to the contract.

137.23 Time and place of sending and receipt. (1) Unless otherwise
agreed between the sender and the recipient, an electronic record is sent when it:

(a) Is addressed properly or otherwise directed properly to.a'n information
processing system that the récipient has designated or uses for the purpose of
receiving electronic records or information of the type sent and from which the
recipient is able to retrieve the electronic record;

(b) Is in a form capable of being processed by that system; and

(¢) Enters an information procésSing system outside the control of the sender
or of a person that sent the electronic record on behalf of the sender or enters a region
of the information processing system designated or used by the recipient which is

under the control of the recipient.

(2) Unless otherwise agreed between a sender and the recipient, an electronic

- record is received when:

(a) It enters an information processing system that the recipient has

" designated or uses for the purpose of receiving electronic records or information of

the type sent and from which the recipient is able to fetrieve the electronic record;
and

(b) Itisin a form capable of being processed by that system.

| (3) Subsection (2) a}ﬁplies even if the place where the information processing
system is located is different from the place where the electronic record is deemed
to be received under sub. (4).

(4) Unless otherwise expressly provided in the electronic record or agreed

between the sender and the recipient, an electronic record is deemed to be sent from
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the sender’s place of business and to be received at the recipient’s place of business.
For purposes of this subsection:

(a) If the sender or recipient has more than one place of business, the place of
business of that person is the place having the closest relationship to the underlying
transaction. |

- (b) Ifthe sender or the recipient doés not have a place of business, the place of
business is the sender’s or recipient’s residence, as the case may be.

(5) An electronic record is received under sub. (2) even if no individual is aware
of its receipt.

(8) Receipt of an electronic acknowledgment from an information processing
system described in sub. (2) establishes that a record was received but, by itself, does
not establish that the content sent correspohds to the content recei\}ed.

(7) If a person is aware that an electronic record purportedly sent under sub.
(1), or purportedly received under sub. (2), was not actually sent or received, the legal
effect of the s‘qendihg or receipt is determined by other applicable law. Except to the
extent permitted by the other law, the requirements of this subsection may not be
varied by agreement.

137.24 Transferable records. (1) In this section, “transferable record”
means an electronic record that would be a note under ch. 403 or a record under ch.
407 if the electronic record were in writing.

(1m) An electronic record qualifies as a transferable record under this section

only if the issuer of the electronic record expressly has agreed that the electronic

record is a transferable record.
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(2) A person has control of a transferable record if a system employed for
evidencing the transfer of interests in the transferable record reliably establishes
that person as the person to which the transferable record was issued or transferred.

3) A system satisfies the requirements of sub. (2), and a person is deemed to
have control of a transferable record, if the transferable record is created stored, and
assigned in such a manner that:

(a) A single authoritative copy of the transferable record exists which is unique,
identifiable, and, except as otherwise provided in pars. (d) to (f), unalferable;

(b) The authoritative copy identifies the person assertipg control as the person
to which the transferable record was issued or, if the authoritative cepy indicates
that the transferable record has been transferred, the person to which the
transferable record was most recently transferred;

(c) The authoritative copy is communicated to and maintained by the person |
asserting control or its designated custodian;

(d) Copies or revisions that add or change an identified assignee of the
authoritative copy can be made only with the consent of the person asserting control;

(e) Each copy of the authoritative copy and any copy of a copy is readily
identifiable as a copy that is not the authoritative copy; and

(f) Any revision of the authoritative copy is readily identifiable as authorized
or unauthorized.

(4) Except as otherwise agreed, a person having control of a transfe_rable record
is the holder, as defined in s. 401.201 (20), of the transferable record and has the same
rights and defenses as a holder of an equivalent record or writing under chs. 401 to
411, including, if the applicable statutory requirements under s. 403.302 (1),

407.501, or 409.308 are satisfied, the rights and defenses of a holder in due course,
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SECTION 14

a holder to which a negotiable re‘cord of title has been duly negotiated, or a purchaser,
respectively. Delivery, possession, and endorsement are not required to obtain or
exercise any of the rights under this subsection.

(5) Except as otherwise agreed, an obligor under a transferable record has the
same rights and defenses as an equivalent obligor under equivalent records or
writings under chs. 401 to 411.

(6)V If requested by a i)erson against which enforcement is sought, the person
seeking to enforce the transferable record shall pfovide reasonable proof that the
person is in control of the transferable record. Proof may include access to the
authoritative copy of the transferable record and related business records sufficient
to review the terms of the transferable record and to establish the identity of the
person having control of the transferable record.

SEcTION 15. 137.25 (2) of the statutes is created to read:

14 @ 137.25 (2) @5 The department of administration shall promulgate rules »

concermng the use of electronic records and electronic signatures by governmental

units, which shall govern the use of electronic records or signatures by governmental

&
/L)

<!
2

units, unless otherwise provided by law.z ’

@/{D}Fbe department of administration and the secretary of state shall jointly
19

20
21
22

promulgate rules establishing requirements that/nﬂe{s’&beﬁ%és;&pfe’vyeg,byﬂa%

a notary pﬁblic must satisfy in order to use an electronic signature for any

attestation. The joint rules shall be numbered as rules of each agency in the

Wisconsin Admlmstratlve Code

24

25
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i mm-u—- 5 ks

akiinit shal_l promote cons1stency and mteroperablhty with
 ad opted by other gﬂy,,erfﬁ‘&ntal units of this state» 2

s

M“"‘*ﬂ
*«228 01 Recording of documents and public records by mechamcal\

process authorlzed Whenever any officer of any county having a populatlon of }

P, v

ST v

SAVILS

500,000 or morem reqmred or authorized by law to file, record, copy, recopy ;p»replace

any document, court order plat, paper, written instrument, ertlngs, }ecord or book !
of record, on file or of record in hlS or her office, notw1thstand1ng arfy other prov1s1ons

in the statutes, the officer may do so by photostatlc photographic,

,"

microphotographic, microfilm, optlcal imaging, e}ectronlc formatting or other
. o

e

-
reproduction of the original document, /g,ourt order plat, paper, written instrument,

R e ot S

writings, record or book of f’cypd in accordance Wlth the apphcabl standards
specified under ss. 16.61 (7).end 16.612. Any such ofﬁcer may also reproduce by such

processes or tri;ifgl m optical disk or electronic storage any document, court §

order, plat, papér, written instrument, wrltlngs, record or book of record which has -

en.a‘ls subject to author1zat10n under s. 59.52 (14) (a). }
Y h
( SECﬁ\ ON 19. 228/ 03 (2); of the statutes Is amended to re:\id

f228 03 5(2) Any photogiraphlc reproductlon of an orlg‘lnal record meetlng the

7

applicable st andards prescrlb\ed,fm s. 16.61 (7 ) or- copy of a record/generatedffrom an__

:\J

B

""’WMWEECTION 18.7228.01 of the statutes is amended to read: T —— ‘
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SECTION 19
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. orrg\mal record stored in optical disk or electronic format in comphance Wlth the

pphcable standards under ss. 16.61 and 16.612 shall be taken as and stand in lieu

of and hav%*all of the effect of the original record and shall be adm1ss1b1e in evidence

'*&, »\

in all courts and*all other tribunals or agencies, admlmstratlve or otherwise, in all

§ cases Where the or1g1na1 document is adm1ss1ble A transcrlpt exemplification or

J
g

' certified copy of such a reproductlon of an original §ecord or certified copy of a record

é\\

generated from an original rec‘ord stored in optital disk or electronic format, for the
¢ e
™, &

| purposes specified in this subsection, is deémed to be a transcript, exemplification

4

:!
,&“4

E or certified copy of the original. The cﬁ%{'@dlan of a photographic reproduction shall

place the reproduction or optlcal dlsk in ::\(;}1 eniently accessible storage and shall

,g’

i make provision for preservmg, examining and us1£1g the reproduction of the record

or generating a copy of th,e record from optical disk or electromc storage. An enlarged

.\

. copy of a photographlc reproduction of a record made ‘in_accordance with the

\

 applicable standards specified in s. 16.61 (7) or an enlarged‘ cgpy of a record

generated from an or1g1nal record stored in optical disk or electron1c~ format in

.,

compllan@’e with the applicable standards under ss. 16.61 and 16.612 that is certlﬁed

1

Fa L

i

by th‘e custodlan as prov1ded in s. 889.18 (2) has the same effect as an actual—s1ze
gpL U —— e

SECTION 20. 889.29 (1) of the statutes is amended to read:

889.29 (1) If any business, institution or member of a profession or calling in
the regular course of business or activity has kept or recorded any memorandum,
-Writing, entry, print, representation or combination thereof, of any act, transaction,
occurrence or event, and in the regular course of business has caused any or all of the

same to be recorded, copied or reproduced by any photographic, photostatic,

microfilm, microcard, miniature photographic, or other process which accurately
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SECTION 20
reproduces or forme a durable medium for so reproducing the original, or to be
recorded on an optical disk or in electronic format, the original may be destroyed in
the regular course of business, unless its preservation is required by law. Such
reproduction or optical disk record, when reduced to comprehensible format and
when satisfactorily identified, is as admissible in evidence as the original itself in any
judicial or administrative proceeding whether the original is in existence or not and
an eﬁlargement or fécsimile of such reproduction of a record or an enlarged cepy of
a record generated from an original record stored in optical disk or electronic format
is likewise admissible in evidence if the original reproduction is in existence and

available for inspection under direction of court. The introduction of a reproduced

‘record, enlargement or facsimile, does not preclude admission of the original. This

subsection does not aDDlV. to recordgg)verned by s. 137.20.

SECTION 21. 910.01 (1) of the statutes is amended to read:

910.01 (1) WRITINGS AND RECORDINGS. “Writings” and “recordings” consist of
letters, words or numbers, or their equivalent, set down by handwriting, typewriting,
printing, photostating, photographing, nﬁagnetic impulse, mechanical or electronic
recording, or other form of data compilation or recording.

SECTION 22. 910.02 of the statutes is amended to read:

910.02 Requirement of original. T prove the content of a writing, recording
or photograph, the original writing, recording or photograph is required, except as

otherwise provided in chs. 901 to 911, s. 137.21, or by other statute.

SECTION 23. 910.03 of the statutes is amended to read:

910.03 Admissibility of duplicates. A duplicate is admissible to the same

- extent as an original unless (1) a genuine question is raised as to the authenticity of

- the original or (2) in the circumstances it would be unfair to admit the duplicate in
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SECTION 23

1 lieu of the original. This section does not apply to records of transactions governed

2 by s. 137.21.

3 \le.  SEcTION 9101. Nonstatutory provisions; administration.
.Emmaw NLES
v ’ WEOF ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES BY GOVERNMENTAL
5 UNITgF) Using the procedure under section 227.24 of the statutes, the department of

6 administration may promulgate emergency rules under section 137.25 (2){of the
7 statutes, as created by this act, for the period before .% effective date of permanent
ot t

8 rules initially promulgated under section 137.25 (2 “lgstatutes; as created by this -

-9 act, but not to exceed the period authorized under section 227.24 (1) (¢) and (2) of the
10 statutes. Notwithstanding section 227.24 (1) (a), (2) (b), and (3) of the statutes, the
11 department is not required to provide evidence that promulgating a rule under this

subsection as an emergency rule is necessary for the preservation of the public peace,

health, safety, or welfare and is not required to provide a finding of emergency for a

f ﬂomulgated under this subsection. {(?ETZWMCNT E\ALE)
T

,/%) USE OF ELECTRONIC SIGNATURES BY NOTARIES PUBLI he secretary of state
m\'\'fg — e angad
16 and department of adn'sl istration shall) promulgate iattjsd rules uider section

@ 137.25 (2) Ef the statutes, as created by this act, to become effective no later than
18 January 1, 2004

19 SECTION 9301. Initial applicability; administration.

20 (1) ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES. The treatment of sections

21 m 137.01 (3) (a) and (4) (a) and (b), 137.04,

22 137.05 (title), 137.06, 137.11 to 137.24, 3}@ 224.30 (2), 228.01, 228.03 (2), 889.29

23 (1), 910.01 (1), 910.02, and 910.03, subchapters I (title) and II (title) of chapter 137,
24 and chapter 137 (title) of the statutes, the renumbering and amendment of section

25 137.05 of the statutes, and the creation of section 137.25 (2) of the statutes first apply
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SECTION 9301

1 to electronic records or electronic signatures that are created, generatéd, sent,
2 communicated, received, or initially stored on the effective date of this subsection.

3 (END)




T e@‘d— O‘c tee ) 2001-2002 DRAFTING INSERT LRB-1536/2insC
/;a\ouse& the cpmmeree / FROM THE : RJIM:.......
r\mar\/ olacH _\41”‘:\' T LT Y, LEGISLATIVE REFERENCE BUREAU
e
r@\ug OAS O'( | R e
anaet " T ~ INSERT ANALYSIS

E—sign generally preempts state law unless the state law qualifies for one of by

two exceptions to preemption. The first exception to preemption permits a state to
Jvemact a law that constitutes an enactment of UETA as approved and recommended
for enactment in all the states. The second exception to preemption permits a state
0 a law that specifies alternative procedures or requirements for the use or
- acceptance of electronic records or signatures to establish the legal effect of contracts

or other records. Among other things, the alternative procedures or requirements
generally must be consistent with E-sign. It is difficult to predlct how a court would
apply this second exception to preemption. As a result, it is difficult to predict
whether and to what extent any state law that does not constitute an enactment of
UETA would qualify for this second exception from preemption.

e
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INSERT 17-20

137.115 Relation to federal law. For the purpose of satisfying 15 USC 7002
. v :
(a) (2) (B) as that statute relates to this subchapter, this state acknowledges the

existence of the Electronic Signatures in Global and National Commerce Act, 15 USC

(74
7001 to 7031. ' _
INSERT 18-3
(2m) This subchapter does not apply to any of the following\%ﬁhﬁﬁﬂs
transaction evidenced by any of the following W\‘ .

(a) Deeds.

(b) { Dodvutisarts governed by any law relating to adoption, divorce, or other
matters of family law.

(c) Notices provided by a court.

(d) Court orders.

) ‘\qm (e) ClaﬁNMIYADQ!'equired to be executed in connection with court proceedings.
() Det’ﬁyreﬁts)zequired by law to accompany any transportation or handling

of hazardous materials, pesticides, or other toxic or dangerous materials.

(g) Notices of cancelation or termination of utility services, including heat,
Watér, and power.

(h) Notices of default, acceleration, répossession, foreclosure, or eviction, or the
right to cure, under a.credit agreement secured by, or a rental agreement for, a
primary residence of an individual. |

(1) Notices of the cancellation or termination of health insurance or benefits or

life insurance benefits other than annuities.
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() Notices of the recall of a product, or the material failure of a product, that

risks endangering health or safety.
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gl o B By -

Wshall include standards regarding the receipt of electronic records or electronic
signatures W@ that promote consistency and interoperability with other
standards adopted by other govérnmental units of this state and other states and the
federal government and nongovernmental persons interacting with governmental
units of this state. The standards may include alternative provisions if warranted

to meet particular applications.‘ —
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(2) USE OF ELECTRONIC SIGNATURES BY NOTARIES PUBLIC; EMERGENCY RULES. Using
the procedure under secﬁdn 227.24 of the statutes, the secretary of state and the
department of administration may promulgate emergency rules under section
137.25 (2) (b) of the statutes, as created by this act, for the period before the effective
date of permanent rules initially promulgated under section 137.25 (2) (b) of the
statutes, as created by this act. Notwithstanding section 227.24 (1) (a), (2) (b), and
(3) of the statutes, the secretary of state and the department are not required to
provide evidence that promulgating a rule under this subsection as an emergency
rule is necessary for the preservaition of the public peace, health, svafety, or welfare

and are not required to provide a finding of emergency for a rule promulgated under

this subsection. | ' L/
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Dan Caucutt:

As an initial matter, please note that in some cases we were able to draft the revised
instructions without any difficulty but, in other cases, the revised instructions raised
several new issues. We note those issues below. In addition, there were several items

that we were not able to draft, either because the items raised legal issues or caused
drafting problems that we were not able to address in a timely manner at this stage

in the budget drafting process. We note those items below and the reasons for our
failure to include them in this version of the draft. If you desire to include those items :

or if any aspect of this draft does not satisfy your intent, we suggest meetingftzgorme -
pvint-thiscwoekt ey Bothat-~we-can/discuss the items and obtain any needed e

7 B0 2

1. Although it was extremely likely that the previous version of this draft, if enacted,
would have qualified for an exemption from federal preemption under 15 USC 7002 (a)
(1), it is difficult to predict whether and to what extent this version of the draft would
survive a claim of preemption. E—sign contains two exemptions from preemption. The
previous version of this draft would have most likely qualified for the first method of
avoiding preemption, which is established under 15 USC 7002 (a) (1) and which
permits the state to enact a law that “constitutes an enactment of [UETA] as approved
and recommended for enactment in all the [states].” The treatment of proposed ss.
137.19 and 137.20 (6)(b) was not included in the recommended version of UETA. Tt
is not clear whether this treatment makesfg this draft something other than “an 3
enactment of [UETA] as approved and recommended for enactment in all the [states]”

and, thus takes the draft out from under the first exemption from preemption under
15 USC 7002 (a) (1). '

If the draft does not qualify for the first exemption from preemption, it may still qualify
for the second exemption from preemption, which is established under 15 USC 7002
(a) (2). However, this second exemption is much more difficult to apply. The second
exemption permits the state to enact laws that modify, limit, or supersede certain
provisions of E-sign, as long as the laws specify alternative procedures or
requirements for the use or acceptance of electronic records or signatures to establish
the legal effect of contracts or other records. Among other things, the alternative
procedures or requirements must be consistent with Titles I and II of E—sign. As
outlined below, it is difficult to predict how a court would apply this exemption and, as
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a result, it is difficult to predict whether and to what extent this version of the draft
would qualify for this exemption from preemption.

There are three primary interpretations of the manner in which the second exemption
from preemption is intended to apply when a state enacts substantive provisions that
are not uniform with the recommended version of UETA. Until a court rules on the
issue, there is no way of knowing which interpretation will apply. Under the most
literal interpretation, a court would be required to treat the state enactment as a
coherent whole, rather than separately analyze individual statutes created in the
enactment. As noted above, it is possible that this version of the draft would not qualify
as an enactment of UETA as approved and recommended for enactment in all the
states. Under this interpretation, as a result, the entire enactment would be
preempted under 15 USC 7002 (a) (2) as inconsistent with Titles I and II of E—sign.

- Under a second interpretation, a court would be required to analyze the individual
statutes created in the draft, rather than treat the enactment as a coherent whole.
Under this interpretation, all specific provisions that are uniform with UETA would
be exempt from preemption under 15 USC 7002 (a) (1). The non—uniform provisions
in proposed ss. 137.197and 137.20 (6) (b) would be analyzed separately under 15 USC
7002 (a) (2) to determine if the provisions are exempt from preemption under that
section. Under this interpretation, the two provisions would likely be preempted under
15 USC 7002 (a) (2) as inconsistent with Titles I and II of E—sign. '

Under a third interpretation, a court would treat the state enactment in different ways
for different purposes. The court would first be required to treat the draft as a coherent
whole in determining if, under 15 USC 7002 (a) (1), the law qualifies as an enactment
of UETA. If the law is not an enactment of UETA, then the court would be required
to analyze each individual statute, including a statute that is uniform with a UETA
provision, under 15 USC 7002 (a) (2) to determine if the statute is exempt from
preemption under that section. Under this interpretation proposed ss. 137.19 and
137.20 (6) ‘6) would likely be preempted as inconsistent with E—sign Titles I and II.
In additiongany other provision that is inconsistent with E—sign Titles I and II would
likely be preempted, even if the provision is uniform with a UETA provision.

Because it is so difficult to predict how a court would apply the second exemption from
preemption, we tried to ensure that the previous version of this draft would qualify for
the more straightforward exemption under 15 USC 7002 (a) (1). You may want to avoid
making any changes to the first version of the draft that may be viewed as triggering '

the preemption analysis-underthe second exemption. ‘ ~
= T (@Memp Fro 6'1_55 PHe o v & Aeé&i:#‘t“
2. The new nproposeds. 137.12 (2m), are problematic both as a matter of

Taftig . Presplion:) Ascequested, the exemptionsgfniclude
deeds. This exemption is inconsistent with the recommended version of UETA and
with E—sign and, as a result, is likely preempted under 15 USC 7002 (a) (1). In
addition, if the exemption remains in the draft, it may be interpreted as making this
draft something other than an enactment of UETA as approved and recommended for
enactment in all the states. If the exemption is interpreted in this way, it would trigger

the difficult preemption analysis under the second exemption from preemption, as .
digcussed above. ' ‘ s,

no g : n - Serea
VIt record Yo ontemphion, plase rote That He guemption in £-Siga may Lo o
4‘5&}’ respr : Q (f -{.df  wconads, TE e posc F., }\aﬂowsl He &phn“ﬁ».[n
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Other than the exemption for deeds, we have tried to remain as consistent as possible
with the language of the E—sign exemptions, in order to avoid preemption. However,
the federal language itself has severe problems and does not meet our typical drafting
standards. Itis unclear what qualifies as a “matter of family law” as that phrase is used
in E—-sign and the exemption in proposed s. 137.12 (2m) (b). Does this phrase mean laws
governing marriage, divorce, adoption, and paternity? What about powers of attorney,
marital property, and guardianship? If it includes marital property laws, then this -
exception may be extremely broad, given the subject matter governed by s. 766.56,
stats.

It is also unclear what qualifies as “hazardous materials, pesticides, or other toxic or -
dangerous materials” as that phrase is used in E-sign and proposed s. 137.12 (2m) (f).
Does this phrase apply to fireworks and fertilizer?

o
, and power)”

It is also unclear what qualifies as “utility services (including }}9@ wate
as that phrase is used in E—sign and proposed s. 137.12 (2m) (g)*

to limit the meaning of “utility services” to the three services listed i
phrase or to include those three services, in addition to other potenfial utility services
like basic local telecommunicatigns services under s. 196.01(2) (g and sewage system
services under s. 196.01 (5) (a) 1.? This problem exemplifies why we try to avoid using
“including” phrases in the statutes. These phrases may provide a court or an attorney
with a method for avoiding the intended breadth of the original reference. See, for

example, State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527 (1974) and State v. Eﬁgler,
80 Wis. 2d 402, 407-8 (1977). '

With regard to notices of foxﬁ‘go}osure, eviction, and the like, the federal exemption and
that in proposed s. 137.12 (Zm) (h) probably is intended to apply to notices provided to
the individual who resides in the particular dwelling. Unfortunately, the exemption
is worded more broadly than that@iXtS#oubd over. For example, the exemption would
cover a foreclosure notice that is given Yo the landlord of a dwelling that is not

owner—occupied, if the dwelling is occupied\by a tenant who rents the dwelling as a
primary residence.

The exemption for notices of tepmination of “health insurance or benefits” in E-sign
and proposed s. 137.12 (2m) (i) is also likely broader than is intended under E—sign and
this bill. It is unclear what benefits are covered by the exemption. For example, does
the exemption cover only health benefits (whatever that term means), or does it apply
to benefits of employment (like disability insurance, the right to purchase stock

options, or a right granted under an employee manual), public assistance benefits, or
benefits of membership in a music club?

3. The draft includes the expanded coverage of DOA’s and the secretary of state’s rules
with regard to notarizations. See the last sentence in proposed s. 137.19.

4. The draft does not change the definition of the term “record” because that definition
arguably already applies only in the subchapter that constitutes UETA. The point of
our previous drafter’s note with regard to the use of this term is that, despite its
arguably limited application only to the subchapter that constitutes UETA, the term

may cause confusion because in this instance it has a different meaning than in
numerous other places in the statutes.
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5. Per your comments, we have not attempted to clarify the interaction between the

definitions of “electronic” and “electronic record” in the subchapter that constitutes

UETA or the use of the term “electronic” in ch. 180, stats/

6. We did not renumber proposed ss. 137.16 \/(gand (4) as requested because that

renumbering does not appear to be consistent with the intent of those provisions. If

renumbered as requested, those provisions would apply only if a law other than UETA

required a record to be posted or displayed in a certain manner, to be sent,

communicated, or transmitted by a specified method, or to contain information that is

formatted in a certain manner. This more limited application of these provisions does

not appear to be consistent with UETA,; rather, these provisions appear to be intended

to apply to all electronic transactions governed by UETA. Although there is significant

overlap between proposed s. 137.16 (1) and (3), sub. (3) explicitly deals with

enforceability, whereas sub. (1) deals with satisfaction of a disclosure requirement.

The satisfaction of a disclosure requirement may or may not affect the enforceability

of the transactmn*tO“Whlch*the  disclosure relates. ;;L toed ret eheanm o yaur
< Inglade B : 7esporise 4o ouw Prior drafher

7. This draft m.el'u.des(a clarification trPxoposed s~ TRZ20+Tun) regarding the effect) ot whfler

of proposed s. 137 20 (1) on the authorlty of a person to destroy previous versions of a| Y%+ f:ﬁezi ’”‘E

record. e . : Ay 2lorificafion,

8. This draft does not include the requested clariﬁcation to proposed s. 137.20 (2). The

requested clarification did not address the issue presented in our drafter’s note and is

probably accomplished under the draft currently. If information is important to the

meaning of a record, then it is not likely that the sole purpose of the information is to

enable the record to be sent, communicated, or received. The potent1a1 problem is that

information that is solely used to send, commumcate, or receive a record and that has

no impact on the meaning of the record may, in some cases, still be important for

evidentiary purposes. It is probably not possible to determine whether this

information will be important for evidentiary purposes before the circumstances arise

that would make this information useful. The most feasible method of dealing with

this issue is to delete proposed s. 137.20 (2); however, if the provision is deleted then

the draft risks being preempted under E-sign. /7o address #e poss: A:hfyﬁvﬁ ~ court is unchle o
mnuk/)/v/)o 2 19015 B)ane 132, 20 3, (Dyone {a)

9. You aswlggd whether you need a severability claug@m TS unoker ab
conéarn 18 with regard"%”“’ﬁhé““é‘ﬁ‘i’i’ﬁﬁ‘ﬁ"‘" tlonahty of certain prov1s1ons, the enforceablllty

of proposed S 8’720 (6) (a), or preg mption. With regard tg»ehy prov131on of the draft :

F of the draft Would '

e, it is possi]ki)ie(to,daeafﬁ'a \
€ enactment void iy portion
f the€nactment is held pre€mpted £Tt is not posmbleM to draft a prov1s1on that
governs the manner in which a court Would everaprecmpted praTTsior—] pptic
in this as ig to a]arge exTent governed by ¥—sigpedany it is pef'a mytter thetltateds)

a Nty /ol ot} er\tlrén td id the ntir affactmdniAs any prdviefon isld€clayed
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onsistent with your instructions, this draft changes the impact that the document Fyor
ention requirements in proposed s. 137.20 have on public records. See proposed s. Inet ses
137.20 (6) (b).\We do not agree that this new provisiong@ddresses the issue raised in %"\w )
i . item 20 of our previous drafter’s note. Although, under this version of the draft, public \#
") records are no longer impacted by proposed s. 137.20, there may be other records that T ol
© are “subject to the jurisdiction” of a governmental unit under proposed s. 137.20 (7). ’ﬁﬁé{g ' &9
For example, the records of a financial institution that are subject to inspection by DFI we
may be considered subject to DFT’s jurisdiction. If so, proposed s. 137.20 (7) appears
to permit DFI to impose additional retention requirements with regard to those
records, even though proposed s. 137.20 (1), (4), and (6) provide that compliance with
the retention requirements in those subsections is sufficient in some cases. We raise
this issue only to inform you of its existence under this draft. As with many of the other

issues we have raised, it is difficult to address this issue without risking preemption
under E—sign.

11. We did not include the language from optional SECTION 17 of UETA due to time

constraints in producing this draft. However, it appears as though we may have not

stated clearly the reasons why that SECTION was excluded from the previous draft.

This optional provision appears to be designed for those states that, unlike Wisconsin,

/ﬁ@;faﬂed—tm governmental units te-use~electrenic-recesds. The effect of this

wj” 5 optional provision is accomplished under current law, except for maybe a few limited

@A;f‘ e exceptions. By incorporating this optional provision, the draft would avoid the chance

o & that a few types of governmental units may not fall within the scope of current law.

ﬂdﬂ"‘f} Due to time constraints in producing this draft, we did not undertake to identify,

T analyze, and amend the statutes necessary to incorporate this optional provision into

;S(f . the draft.
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'Q(ecﬁ‘\;é;s 12. You requested two provisions related to transferring regulatory authority from

e¢®" DOA to some other agency in the event that some other agency is given authority over
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13. The draft includes the requested changes regarding interoperability standards.
/ﬂee.p}:({posed“stmmm /37 8§ < Q) (i%

*

EPTI y

2
%,\z‘:

¢ er you have had a chance to review these issues, please feel free to call with any

DU questions, to set up a meeting, if time permits, or to let us know how you wish to proceed
~ with this draft. We look forward to hearing from you.
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You also requested that this draft explicitly refer to the existence of E—sign, in order
to ensure that the draft is not preempted. We have included this provision in proposed
s. 137.115. Howeyer, please note that{the previous version of this draft did-notinclude
—this-provision—Ifja state enacts UETA, it need not include a provision of this type. See
15 USC 7002 (a) (1). This type of provision is only required of a state that enacts
something other than UETA. See 15 USC 7002 (a) (2). Because this version of the draft
contains the non—uniform treatment of proposed ss. 137.19 and 137 20 (6) (b), it is
advisable to include this type of provision at this time.. ./

Insert Dnote B

K

& g We did not include these provisions because it appears as though they are intended to
reconcile this draft with some future enactment or with another portion of the budget
bill. If a future enactment transfers this authority to a different agency, we will make
the necessary reconciliations at that time. If this draft needs to be reconciled with

another budget draft, we will perform that reconciliation at a later point in the budget
drafting process.

Insert Dnote C
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However, the draft does not include the requested language with regard to the
standards that a governmental unit must establish in order to use electronic
documents during the period before DOA’s rules take effect. Because DOA has
emergency rule-making authority under the draft, there would likely be little or no
time for ggovernmental unit to establish and use standards under the requested
languagei e ’ ';lb‘m'r b

We have also corrected what appears to have been an oversight in the nonstatuto
material and have clarified that DOA and the secretary of state have. authority to
promulgate emergency rules with regard to electronic notarizations. The emergency
rules regarding electronic notarization may remain in effect until the permanent rules
take eﬁ’ecKJ anuary 1, 2004, at the latest).
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Dan Caucutt:

As an initial matter, please note that in some cases we were able to draft the revised
instructions without any difficulty but, in other cases, the revised instructions raised
several new issues. We note those issues below. In addition, there were several items
that we were not able to draft, either because the items raised legal issues or caused
drafting problems that we were not able to address in a timely manner at this stage
in the budget drafting process. We note those items below and the reasons for our
“failure to include them in this version of the draft. If you desire to include those items
or if any aspect of this draft does not satisfy your intent, we suggest meeting to discuss
the items and obtain any needed clarification.

1. Although it was extremely likely that the previous version of this draft, if enacted,
would have qualified for an exemption from federal preemption under 15 USC 7002 (a)
(1), it is difficult to predict whether and to what extent this version of the draft would
survive a claim of preemption. E—sign contains two exemptions from preemption. The
previous version of this draft would have most likely qualified for the first method of
avoiding preemption, which is established under 15 USC 7002 (a) (1) and which
permits the state to enact a law that “constitutes an enactment of [UETA] as approved
and recommended for enactment in all the [states].” The treatment of proposed ss.
137.19 and 137.20 (6) (b) was not included in the recommended version of UETA. It
is not clear whether this treatment makes this draft something other than “an
enactment of [UETA] as approved and recommended for enactment in all the [states]”

and, thus takes the draft out from under the first exemption from preemption under
15 USC 7002 (a) (1).

If the draft does not qualify for the first exemption from preemption, it may still qualify
for the second exemption from preemption, which is established under 15 USC 7002
(a) (2). However, this second exemption is much more difficult to apply. The second
exemption permits the state to enact laws that modify, limit, or supersede certain
provisions of E-sign, as long as the laws specify alternative procedures or
requirements for the use or acceptance of electronic records or signatures to establish
the legal effect of contracts or other records. Among other things, the alternative
procedures or requirements must be consistent with Titles I and II of E-sign. As
outlined below, it is difficult to predict how a court would apply this exemption and, as
a result, it is difficult to predict whether and to what extent this version of the draft
would qualify for this exemption from preemption. ‘
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There are three primary interpretations of the manner in which the second exemption
from preemption is intended to apply when a state enacts substantive provisions that -
- are not uniform with the recommended version of UETA. Until a court rules on the
issue, there is no way of knowing which interpretation will apply. Under the most
literal interpretation, a court would be required to treat the state enactment as a
coherent whole, rather than separately analyze individual statutes created in the
enactment. As noted above, it is possible that this version of the draft would not qualify
as an enactment of UETA as approved and recommended for enactment in all the
states. Under this interpretation, as a result, the entire enactment would be
preempted under 15 USC 7002 (a) (2) as inconsistent with Titles I and II of E-sign.

Under a second 1nterpretat10n a court would be required to analyze the individual
‘statutes created in the draft, rather than treat the enactment as a coherent whole.
- Under this interpretation, all specific provisions that are uniform with UETA would
be exempt from preemption under 15 USC 7002 (a) (1). The non—uniform provisions
in proposed ss. 137.19 and 137.20 (6) (b) would be analyzed separately under 15 USC
7002 (a) (2) to determine if the provisions are exempt from preemption under that
section. Under this interpretation, the two provisions would likely be preempted under
15 USC 7002 (a) (2) as inconsistent with Titles I and II of E-sign.

Under a third interpretation, a court would treat the state enactment in different ways
for different purposes. The court would first be required to treat the draft as a coherent
whole in determining if, under 15 USC 7002 (a) (1), the law qualifies as an enactment
of UETA. If the law is not an enactment of UETA, then the court would be required
. to analyze each individual statute, including a statute that is uniform with a UETA
provision, under 15 USC 7002 (a) (2) to determine if the statute is exempt from
preemption under that section. Under this interpretation proposed ss. 187.19 and
137.20 (6) (b) would likely be preempted as inconsistent with E—sign Titles I and II.
In addition, any other provision that is inconsistent with E-sign Titles I and II would
. likely be preempted, even if the provision is uniform with a UETA provision.

Because it is so difficult to predict how a court would apply the second exemption from
preemption, we tried to ensure that the previous version of this draft would qualify for
~ the more straightforward exemption under 15 USC 7002 (a) (1). You may want to avoid
~ making any changes to the first version of the draft that may be viewed as triggering
the preemption analysis under the second exemption.

You also requested that this draft explicitly refer to the existence of E-sign, in order
to ensure that the draft is not preempted. We have included this provision in proposed
s. 137.115. However, please note that we did not include this provision in the previous
version of this draft because if a state enacts UETA, it need not include a provision of
- this type. See 15 USC 7002 (a) (1). This type of provision is only required of a state
that enacts something other than UETA. See 15 USC 7002 (a) (2). Because this version
of the draft contains the non—uniform treatment of proposed ss. 137.19 and 137.20 (6)
(b), it is advisable to include this type of provision at this time.

2. The new exemptions in proposed s. 137.12 (2m), are problematic both as a matter
of drafting and with regard to federal preemption. With regard to preemption, please
note that the exemptions in E—sign may be rescinded by federal regulatory agencies.
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If this rescission happens, the exemptions in this draft may become inconsistent with
those in E—sign. This inconsistency would likely result in some form of preemption.
Also, please note that the exemptions added to this draft include deeds. This
exemption is inconsistent with the recommended version of UETA and with E—sign
and, as a result, is likely preempted under 15 USC 7002 (a) (1). In addition, if the
exemption remains in the draft, it may be interpreted as making this draft somethlng
other than an enactment of UETA as approved and recommended for enactment in all
the states. If the exemption is interpreted in this way, it would trigger the difficult
preemption analysis under the second exemption from preemption, as discussed above.

Other than the exemption for deeds, we have tried to remain as consistent as possible
with the language of the E-sign exemptions, in order to avoid preemption. However,
the federal language itself has severe problems and does not meet our typical drafting
standards. Itis unclear what qualifies as a “matter of family law” as that phrase is used
in E—sign ‘and the exemption in proposed s. 187.12 (2m) (b). Does this phrase mean laws
governing marriage, divorce, adoption, and paternity? What about powers of attorney,
marital property, and guardianship? If it includes marital property laws, then this
exception may be extremely broad, given the subject matter governed by s. 766.586,
stats.

It is also unclear what qualifies as “hazardous materials, pesticides, or other toxic or
dangerous materials” as that phrase is used in E—sign and proposed s. 137.12 (2m) (D).
Does this phrase apply to fireworks and fertilizer?

It is also unclear what qualifies as “utility services (including heat, water, and power)”
as that phrase is used in E-sign and proposed s. 137.12 (2m) (g). Is the phrase intended
to limit the meaning of “utility services” to the three services listed in the parenthetlcal
phrase or to include those three services, in addition to other potential utility services
like basic local telecommunications services under s. 196.01 (1g) and sewage system
services under s. 196.01 (5) (a) 1.? This problem exemplifies why we try to avoid using
“including” phrases in the statutes. These phrases may provide a court or an attorney
‘with a method for avoiding the intended breadth of the original reference. See, for

example, State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527 (1974) and State v. Engler,
80 Wis. 2d 402, 407-8 (1977).

With regard to notices of foreclosure, eviction, and the like, the federal exemption and
that in proposed s. 137.12 (2m) (h) probably is intended to apply to notices provided to
the individual who resides in the particular dwelling. Unfortunately, the exemption
is worded more broadly than that. For example, the exemption would cover a
foreclosure notice that is given to the landlord of a dwelling that is not owner—occupled
if the dwelling is occupied by a tenant who rents the dwelling as a primary residence.

The exemption for notices of termination of “health insurance or benefits” in E-sign

and proposed s. 137.12 (2m) (i) is also likely broader than is intended under E-sign and
- this bill. Itis unclear what benefits are covered by the exemption. For example, does
the exemption cover only health benefits (whatever that term means), or does it apply
to benefits of employment (like disability insurance, the right to purchase stock

options, or a right granted under an employee manual) public assistance benefits, or
benefits of membership in a music club?
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3. The draft includes the expanded coverage of DOA’s and the secretary of state’s rules
with regard to notarizations. See the last sentence in proposed s. 137.19.

4. The draft does not change the definition of the term “record” because that definition
arguably already applies only in the subchapter that constitutes UETA. The point of
our previous drafter’s note with regard to the use of this term is that, despite its
arguably limited application only to the subchapter that constitutes UETA, the term
may cause confusion because in this instance it has a different meaning than in
numerous other places in the statutes.

5. Per your comments, we have not atteinpted to clarify the interaction between the
definitions of “electronic” and “electronic record” in the subchapter that constitutes

" UETA or the use of the term “electronic” in ch. 180, stats.

6. We did not renumber proposed ss. 137.16 (3) and (4) as requested because that
renumbering does not appear to be consistent with the intent of those provisions. If
renumbered as requested, those provisions would apply only if a law other than UETA
required a record to be posted or displayed in a certain manner, to be sent,
communicated, or transmitted by a specified method, or to contain information that is
formatted in a certain manner. This more limited application of these provisions does
not appear to be consistent with UETA; rather, these provisions appear to be intended
to apply to all electronic transactions governed by UETA. Although there is significant
overlap between proposed s. 137.16 (1) and (3), sub. (3) explicitly deals with
enforceability, whereas sub. (1) deals with satisfaction of a disclosure requirement.
The satisfaction of a disclosure requirement may or may not affect the enforceablhty
of the transaction to which the disclosure relates.

7. This draft Wa clarification regardmg the effect of proposed s. 137.20
(1) on the authority of a person to destroy previous versions of a record R’W@S/IKLL%}E&R
TRIN-YO% espanse-toau privedraltexs-notewhethenyou-desire SCI3 .sw

8. This draft does not include The requested clarification to proposed s. 137.20 (2). The
requested clarification did not address the issue presented in our drafter’s note and is
probably accomplished under the draft currently. If information is important to the
meaning of a record, then it is not likely that the sole purpose of the information is to
enable the record to be sent, communicated, or received. The potential problem is that
information that is solely used to send, communicate, or receive a record and that has
no impact on the meaning of the record may, in some cases, still be important for
evidentiary purposes. It is probably not possible to determine whether this
information will be important for evidentiary purposes before the circumstances arise
that would make this information useful. The most feasible method of dealing with
this issue is to delete proposed s. 137.20 (2); however, if the provision is deleted then

‘the draft risks being preempted under E—sign.

9. You asked whether you need a severability clause to address the possibility that a
court is unable to reconcile proposed ss. 137.15 (3) and 137.20 (1), (4), and (6). It is not
possible to draft a provision that governs the manner in which a court would treat these
provisions in the event that there is an unreconcilable conflict. The way to address this
issue is to resolve the conflict in the draft before enactment. However, if you decide to
resolve the issue now, then the draft risks being preempted under E—sign.
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10. Consistent with your instructions, this draft changes the impact that the
document retention requirements in proposed s. 137.20 have on public records. See
proposed s. 137.20 (6) (b). Please review this treatment to ensure it satisfies your
intent. It is not possible to declare that existing public records laws are enacted after
UETA for evidentiary, audit, or like purposes. In addition, we do not agree that this
new provision addresses the issue raised in item 20. of our previous drafter’s note.
Although, under this version of the draft, public records are no longer impacted by
proposed s. 137.20, there may be other records that are “subject to the jurisdiction” of
a governmental unit under proposed s. 137.20 (7). For example, the records of a
financial institution that are subject to inspection by DFI may be considered subject
to DFT’s jurisdiction. If so, proposed s. 137.20 (7) appears to permit DFI to impose
additional retention requirements with regard to those records, even though proposed
s. 137.20 (1), (4), and (6) provide that compliance with the retention requirements in
those subsections is sufficient in some cases. We raise this issue only to inform you of
its existence under this draft. As with many of the other issues we have raised, it is
difficult to address this issue without risking preemption under E-sign.

11. We did not include the language from optional SECTION 17 of UETA due to time
constraints in producing this draft. However, it appears as though we may have not
stated clearly the reasons why that SECTION was excluded from the previous draft.
This optional provision appears to be designed for those states that, unlike Wisconsin,
have not enacted any provisions relating to use of electronic records by governmental
units. The effect of this optional provision is accomplished under current law, except
for maybe a few limited exceptions. By incorporating this optional provision, the draft
would avoid the chance that a few types of governmental units may not fall within the
scope of current law. Due to time constraints in producing this draft, we did not
undertake to identify, analyze, and amend the statutes necessary to incorporate this
optional provision into the draft.

12. You requested two provisions related to transferring regulatory authority from
DOA to some other agency in the event that some other agency is given authority over
e—commerce and e—government in the future. We did not include these provisions
because it appears as though they are intended to reconcile this draft with some future
enactment or with another portion of the budget bill. If a future enactment transfers
this authority to a different agency, we will make the necessary reconciliations at that
time. If this draft needs to be reconciled with another budget draft, we will perform
that reconciliation at a later point in the budget drafting process. '

13. The draft includes the requested changes regarding interoperability standards.
See proposed s. 137.25 (2) (a). However, the draft does not include the requested
language with regard to the standards that a governmental unit must establish in
order to use electronic documents during the period before DOA’s rules take effect.
Because DOA has emergency rule-making authority under the draft, there would

likely be little or no time for another governmental unit to establish and use standards
under the requested language.

We have also corrected what appears to have been an oversight in the nonstatutory
material and have clarified that DOA and the secretary of state have authority to
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jointly promulgate emergency rules with regard to electronic notarizations. The
emergency rules regarding electronic notarization may remain in effect until the
permanent rules take effect (January 1, 2004, at the latest).

ﬁ@;er you have had a chance to review these issues, please feel free to call with any
questions, to set up a meeting, if time permits, or to let us know how you wish to proceed
with this draft. We look forward to hearing from you.
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February 5, 2001

Dan Caucutt:

As an initial matter, please note that in some cases we were able to draft the revised
instructions without any difficulty but, in other cases, the revised instructions raised
several new issues. We note those issues below. In addition, there were several items
that we were not able to draft, either because the items raised legal issues or caused
drafting problems that we were not able to address in a timely manner at this stage
in the budget drafting process. We note those items below and the reasons for our
failure to include them in this version of the draft. If you desire to include those items
or if any aspect of this draft does not satisfy your intent, we suggest meeting to discuss
the items and obtain any needed clarification.

1. Although it was extremely likely that the previous version of this draft, if enacted,
would have qualified for an exemption from federal preemption under 15 USC 7002 (a)
(1), it is difficult to predict whether and to what extent this version of the draft would
survive a claim of preemption. E-sign contains two exemptions from preemption. The
previous version of this draft would have most likely qualified for the first method of
avoiding preemption, which is established under 15 USC 7002 (a) (1) and which
permits the state to enact a law that “constitutes an enactment of [UETA] as approved
and recommended for enactment in all the [states].” The treatment of proposed ss.
137.19 and 137.20 (6) (b) was not included in the recommended version of UETA. It
18 not clear whether this treatment makes this draft something other than “an
enactment of [UETA] as approved and recommended for enactment in all the [states]”

and, thus takes the draft out from under the first exemption from preemption under
15 USC 7002 (a) (1). ' :

If the draft does not qualify for the first exemption from preemption, it may still qualify
for the second exemption from preemption, which is established under 15 USC 7002
(a) (2). However, this second exemption is much more difficult to apply. The second
exemption permits the state to enact laws that modify, limit, or supersede certain
provisions of E-sign, as long as the laws specify alternative procedures or
requirements for the use or acceptance of electronic records or signatures to establish
the legal effect of contracts or other records. Among other things, the alternative
procedures or requirements must be consistent with Titles I and II of E—sign. As
outlined below, it is difficult to predict how a court would apply this exemption and, as
a result, it is difficult to predict whether and to what extent this version of the draft
would qualify for this exemption from preemption.
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There are three primary interpretations of the manner in which the second exemption
from preemption is intended to apply when a state enacts substantive provisions that
are not uniform with the recommended version of UETA. Until a court rules on the
issue, there is no way of knowing which interpretation will apply. Under the most
literal interpretation, a court would be required to treat the state enactment as a
coherent whole, rather than separately analyze individual statutes created in the
enactment. As noted above, it is possible that this version of the draft would not qualify
as an enactment of UETA as approved and recommended for enactment in all the
states. Under this interpretation, as a result, the entire enactment would be

preempted under 15 USC 7002 (a) (2) as inconsistent with Titles I and II of E-sign.

Under a second interpretation, a court would be required to analyze the individual
statutes created in the draft, rather than treat the enactment as a coherent whole.
Under this interpretation, all specific provisions that are uniform with UETA would
be exempt from preemption under 15 USC 7002 (a) (1). The non—uniform provisions
in proposed ss. 137.19 and 137.20 (6) (b) would be analyzed separately under 15 USC
7002 (a) (2) to determine if the provisions are exempt from preemption under that
section. Under this interpretation, the two provisions would likely be preempted under
15 USC 7002 (a) (2) as inconsistent with Titles I and II of E-sign. :

Under a third interpretation, a court would treat the state enactment in different ways
for different purposes. The court would first be required to treat the draft as a coherent
~ whole in determining if, under 15 USC 7002 (a) (1), the law qualifies as an enactment
of UETA. If the law is not an enactment of UETA, then the court would be required
to analyze each individual statute, including a statute that is uniform with a UETA
provision, under 15 USC 7002 (a) (2) to determine if the statute is exempt from
preemption under that section. Under this interpretation proposed ss. 137.19 and
137.20 (6) (b) would likely be preempted as inconsistent with E—sign Titles I and II.
In addition, any other provision that is inconsistent with E—sign Titles I and II would
likely be preempted, even if the provision is uniform with a UETA provision.

Because it is so difficult to predict how a court would apply the second exemption from
preemption, we tried to ensure that the previous version of this draft would qualify for
the more straightforward exemption under 15 USC 7002 (a) (1). You may want to avoid
making any changes to the first version of the draft that may be viewed as triggering
the preemption analysis under the second exemption. |

You also requested that this draft explicitly refer to the existence of E—sign, in order
to ensure that the draft is not preempted. We have included this provision in proposed
s. 137.115. However, please note that we did not include this provision in the previous
version of this draft because if a state enacts UETA, it need not include a provision of
this type. See 15 USC 7002 (a) (1). This type of provision is only required of a state
that enacts something other than UETA. See 15 USC 7002 (a) (2). Because this version
of the draft contains the non—uniform treatment of proposed ss. 137.19 and 137.20 ()
(b), it is advisable to include this type of provision at this time. ‘

2. The new exemptions in proposed s. 137.12 (2m), are problematic both as a matter
of drafting and with regard to federal preemption. With regard to preemption, please
note that the exemptions in E-sign may be rescinded by federal regulatory agencies.



. LRB-1536/2dn
JTK/RIM/RNK/RAC/RPN/JK:cjs:ch

If this rescission happens, the exemptions in this draft may become inconsistent with
those in E—sign. This inconsistency would likely result in some form of preemption.
Also, please note that the exemptions added to this draft include deeds. This
exemption is inconsistent with the recommended version of UETA and with E-sign
and, as a result, is likely preempted under 15 USC 7002 (a) (1). In addition, if the
exemption remains in the draft, it may be interpreted as making this draft something
other than an enactment of UETA as approved and recommended for enactment in all
the states. If the exemption is interpreted in this way, it would trigger the difficult
preemption analysis under the second exemption from preemption, as discussed above.

Other than the exemption for deeds, we have tried to remain as consistent as possible
with the language of the E—sign exemptions, in order to avoid preemption. However,
the federal language itself has severe problems and does not meet our typical drafting
standards. It is unclear what qualifies as a “matter of family law” as that phrase is used
in E—sign and the exemption in proposed s. 137.12 (2m) (b). Does this phrase mean laws
governing marriage, divorce, adoption, and paternity? What about powers of attorney,
marital property, and guardianship? If it includes marital property laws, then this
exception may be extremely broad, given the subject matter governed by s. 766.56,
stats.

It is also unclear what qualifies as “hazardous materials, pesticides, or other toxic or
dangerous materials” as that phrase is used in E-sign and proposed s. 137.12 (2m) (f).
Does this phrase apply to fireworks and fertilizer?

It is also unclear what qualifies as “uéility services (including heat, water, and power)”
as that phrase is used in E—sign and proposed s. 137.12 (2m) (g). Is the phrase intended
to limit the meaning of “utility services” to the three services listed in the parenthetical
phrase or to include those three services, in addition to other potential utility services
like basic local telecommunications services under s. 196.01 (1g) and sewage system
services under s. 196.01 (5) (a) 1.7 This problem exemplifies why we try to avoid using
“including” phrases in the statutes. These phrases may provide a court or an attorney
with a method for avoiding the intended breadth of the original reference. See, for

example, State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527 (1974) and State v. Engler,
80 Wis. 2d 402, 407-8 (1977).

With regard to notices of foreclosure, eviction, and the like, the federal exemption and
that in proposed s. 187.12 (2m) (h) probably is intended to apply to notices provided to
the individual who resides in the particular dwelling. Unfortunately, the exemption

is worded more broadly than that. For example, the exemption would cover a
foreclosure notice that is given to the landlord of a dwelling that is not owner—occupied,
if the dwelling is occupied by a tenant who rents the dwelling as a primary residence.

The exemption for notices of termination of “health insurance or benefits” in E-sign
and proposed s. 137.12 (2m) (i) is also likely broader than is intended under E-sign and
this bill. It is unclear what benefits are covered by the exemption. For example, does
the exemption cover only health benefits (whatever that term means), or does it apply
to benefits of employment (like disability insurance, the right to purchase stock

options, or a right granted under an employee manual), public assistance benefits, or
benefits of membership in a music club?
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3. The draft includes the‘expanded coverage of DOA’s and the secretary of state’s rules
with regard to notarizations. See the last sentence in proposed s. 137.19.

4. The draft does not change the definition of the term “record” because that definition
arguably already applies only in the subchapter that constitutes UETA. The point of
our previous drafter’s note with regard to the use of this term is that, despite its
arguably limited application only to the subchapter that constitutes UETA, the term
may cause confusion because in this instance it has a different meaning than in
numerous other places in the statutes.

5. Per your comments, we have not attempted to clarify the interaction between the
definitions of “electronic” and “electronic record” in the subchapter that constitutes
UETA or the use of the term “electronic” in ch. 180, stats.

6. We did not renumber proposed ss. 137.16 (3) and (4) as requested because that
renumbering does not appear to be consistent with the intent of those provisions. If
renumbered as requested, those provisions would apply only if a law other than UETA
required a record to be posted or displayed in a certain manner, to be sent,
communicated, or transmitted by a specified method, or to contain information that is
formatted in a certain manner. This more limited application of these provisions does
not appear to be consistent with UETA; rather, these provisions appear to be intended
to apply to all electronic transactions governed by UETA. Although there is significant
overlap between proposed s. 137.16 (1) and (3), sub. (3) explicitly deals with
enforceability, whereas sub. (1) deals with satisfaction of a disclosure requirement.
The satisfaction of a disclosure requirement may or may not affect the enforceability
of the transaction to which the disclosure relates.

7. This draft includes a clarification regarding the effect of proposed s. 137.20 (1) on
the authority of a person to destroy previous versions of a record. Please review this
clarification to ensure it satisfies your intent.

8. This draft does not include the requested clarification to proposed s. 137.20 (2). The
requested clarification did not address the issue presented in our drafter’s note and is
probably accomplished under the draft currently. If information is important to the
meaning of a record, then it is not likely that the sole purpose of the information is to
enable the record to be sent, communicated, or received. The potential problem is that
information that is solely used to send, communicate, or receive a record and that has
no impact on the meaning of the record may, in some cases, still be important for
evidentiary purposes. It is probably not possible to determine whether this
information will be important for evidentiary purposes before the circumstances arise
that would make this information useful. The most feasible method of dealing with
this issue is to delete proposed s. 137.20 (2); however, if the provision is deleted then
the draft risks being preempted under E—sign.

9. You asked whether you need a severability clause to address the possibility that a
court is unable to reconcile proposed ss. 137.15 (3) and 137.20 (1), (4), and (6). It is not
possible to draft a provision that governs the manner in which a court would treat these
provisions in the event that there is an unreconcilable conflict. The way to address this
issue is to resolve the conflict in the draft before enactment. However, if you decide to
resolve the issue now, then the draft risks being preempted under E—sign.
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10. Consistent with your instructions, this draft changes the impact that the
document retention requirements in proposed s. 137.20 have on public records. See
proposed s. 137.20 (6) (b). Please review this treatment to ensure it satisfies your
intent. It is not possible to declare that existing public records laws are enacted after
UETA for evidentiary, audit, or like purposes. In addition, we do not agree that this
new provision addresses the issue raised in item 20. of our previous drafter’s note.
Although, under this version of the draft, public records are no longer impacted by
proposed s. 137.20, there may be other records that are “subject to the jurisdiction” of
a governmental unit under proposed s. 137.20 (7). For example, the records of a
financial institution that are subject to inspection by DFI may be considered subject
to DFT’s jurisdiction. If so, proposed s. 137.20 (7) appears to permit DFI to impose
additional retention requirements with regard to those records, even though proposed
s. 137.20 (1), (4), and (6) provide that compliance with the retention requirements in
those subsections is sufficient in some cases. We raise this issue only to inform you of
its existence under this draft. As with many of the other issues we have raised, it is
difficult to address this issue without risking preemption under E-sign.

11. We did not include the language from optional SECTION 17 of UETA due to time
constraints in producing this draft. However, it appears as though we may have not
stated clearly the reasons why that SECTION was excluded from the previous draft.
This optional provision appears to be designed for those states that, unlike Wisconsin,
have not enacted any provisions relating to use of electronic records by governmental
units. The effect of this optional provision is accomplished under current law, except
for maybe a few limited exceptions. By incorporating this optional provision, the draft
would avoid the chance that a few types of governmental units may not fall within the
scope of current law. Due to time constraints in producing this draft, we did not
undertake to identify, analyze, and amend the statutes necessary to incorporate this
optional provision into the draft.

12. You requested two provisions related to transferring regulatory authority from
DOA to some other agency in the event that some other agency is given authority over
e—commerce and e-government in the future. We did not include these provisions
because it appears as though they are intended to reconcile this draft with some future
enactment or with another portion of the budget bill. If a future enactment transfers
this authority to a different agency, we will make the necessary reconciliations at that
time. If this draft needs to be reconciled with another budget draft, we will perform
that reconciliation at a later point in the budget drafting process.

13. The draft includes the requested changes regarding interoperability standards.
See proposed s. 137.25 (2) (a). However, the draft does not include the requested
language with regard to the standards that a governmental unit must establish in
order to use electronic documents during the period before DOA’s rules take effect.
Because DOA has emergency rule-making authority under the draft, there would

likely be little or no time for another governmental unit to establish and use standards
under the requested language. ‘

We have also corrected what appears to have been an oversight in the nonstatutory
material and have clarified that DOA and the secretary of state have authority to
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jointly promulgate emergency rules with regard to electronic notarizations. The
emergency rules regarding electronic notarization may remain in effect until the
permanent rules take effect (January 1, 2004, at the latest).

14. It was unclear whether you intended to clarify s. 137.23 (7), by adding “failure of”

in front of “sending or receipt.” Thus, we did not include a clarification to this
subsection. :

After you have had a chance to review these issues, please feel free to call with any
questions, to set up a meeting, if time permits, or to let us know how you wish to proceed
with this draft. We look forward to hearing from you.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266—6778

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us

Robin N. Kite
Legislative Attorney
Phone: (608) 266—7291

E-—mail: robin.kite@legis.state.wi.us

Rick A. Champagne
Senior Legislative Attorney
Phone: (608) 266—9930

E-—mail: rick.champagne@legis.state.wi.us

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511

E—-mail: robert.nelson@legis.state.wi.us

Joseph T. Kreye

Legislative Attorney

Phone: (608) 266—2263

E-mail: joseph.kreye@legis.state.wi.us




Marchant, Robert

From: Caucutt, Dan

Sent: Monday, February 05, 2001 10:45 PM
To: Marchant, Robert

Subject: RE: UETA budget drafts

Well put, Rob. Thank you.

----- Original Message-----
From: Marchant, Robert
To: Caucutt, Dan

Cc: Kuesel, Jeffery; Nelson, Robert P.; Kite, Robin; Kreye, Joseph; Champagne, Rick; Hanaman, Cathlene; Tradewell,
Becky; Miller, Steve

Sent: 2/5/01 6:49 PM

Subject: UETA budget drafts

Dan--

To follow up my voicemail (in response to your voicemail), unless we
hear from you before we run the compile routine (probably within the
hour), we will proceed to compile LRB-1536/1 into the budget bill, not
LRB-1536/2. Based upon your voicemail, it sounds as though you are
seeking the most legally defensible version of the draft to be compiled
into the budget. In our opinion, due to the federal preemption issues
raised by the "/2" version of the draft, the most legally defensible
version is the "/1." In addition, because you have not had a chance to
review the changes made to produce the "/2," it is probably not
advisable to include those changes in the budget at this time. We had
to make several judgment calls to produce the "/2" and some of them may
not be consistent with your intent. The "/1" version is also more
consistent with the version of UETA recommended for passage in all the
states.

If the UETA provisions are yanked from the budget bill at any point,
that would be a logical opportunity to have a meeting, hash out the
necessary issues, and produce a new draft that is consistent with your
intent. If the UETA provisions are not yanked, there will be other
opportunities in the process to change them (for example, at the joint
finance stage).

I can be reached tonight at 920-262-2732, if you would like to discuss
this any further. Thanks for your help.

Robert J. Marchant

Legislative Attorney

State of Wisconsin Legislative Reference Bureau
robert.marchant @ legis.state.wi.us




Hanaman, Cathlene

From: Marchant, Robert

Sent: Monday, February 05, 2001 6:49 PM

To: Caucutt, Dan

Cc: Kuesel, Jetfery; Nelson, Robert P.; Kite, Robin; Kreye, Joseph; Champagne, Rick; Hanaman,
Cathlene; Tradewell, Becky; Miller, Steve

Subject: UETA budget drafts ,

Dan--

To follow up my voicemail (in response to your voicemail), unless we hear from you before we run the compile routine
(probably within the hour), we will proceed to compile LRB-1536/1 into the budget bill, not LRB-1536/2. Based upon your
voicemail, it sounds as though you are seeking the most legally defensible version of the draft to be compiled into the
budget. In our opinion, due to the federal preemption issues raised by the "/2" version of the draft, the most legally
defensible version is the "/1." In addition, because you have not had a chance to review the changes made to produce the
*/2," it is probably not advisable to include those changes in the budget at this time. We had to make several judgment
calls to produce the "/2" and some of them may not be consistent with your intent. The "/1" version is also more consistent
with the version of UETA recommended for passage in all the states.

If the UETA provisions are yanked from the budget bill at any point, that would be a logical opportunity to have a meeting,
hash out the necessary issues, and produce a new draft that is consistent with your intent. If the UETA provisions are not
yanked, there will be other opportunities in the process to change them (for example, at the joint finance stage).

| can be reached tonight at 920-262-2732, if you would like to discuss this any further. Thanks for your help.

Robert J. Marchant

Legislative Attorney

State of Wisconsin Legislative Reference Bureau
robert.marchant@legis.state.wi.us
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